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MICHAEL S. LAWSON (048172)
City Attorney
CITY OF HAYWARD
777 B Street

Hayward, California 94541
Telephone: (510) 583-4450
Facsimile: (510) 583-3660
Michael. Lawson@hayward-ca.gov

Attorneys for Respondent City of Hayward

SUPERIOR COURT OF CALIFORNIA
COUNTY OF ALAMEDA - OAKLAND

RENTAL HOUSING OWNERS Case No: HG09433908
ASSOCIATION OF SOUTHERN ALAMEDA
COUNTY, INC.

Petitioner,

RESPONDENT’S FINAL RETURN TO
V. WRIT OF MANDATE

CITY OF HAYWARD,

Respondent.

Respondent City of Hayward makes the following final return to the writ issued by the
court on or about August 4, 2009. This final returns supplements the intermediate return filed on
November 2, 2009.

A public hearing was conducted by respondent’s city council on November 17, 2009, at
which time the public commented on the staff report and proposed amending ordinance (See
EXHIBIT 1). After a slight modification recommended by staff, the ordinance was introduced
and subsequently published in the HayWard Daily Review on November 21, 2009. The ordinance
was adopted on December 1, 2009, and will become effective 30 days thereafter, i.e., December

31, 2009, as provided for in sec. 920 of the city charter. The ordinance, as adopted, is set forth in

EXHIBIT 2.
Rental Housing Owners Assoc. of So. Alameda County, Inc. v. City of Hayward RESPONDENT’S
Case No. HG09433908 FINAL RETURN TO

1 WRIT OF MANDATE
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The language in sec. 9-5.306 allows either an owner or tenant to unlock an occupied housing unit,
which on its face can be interpreted to mean that an owner can unlock the door and allow an
inspector to enter without the knowledge or consent of a tenant in possession. The language in sec.
9-5.401 allows the City to penalize an owner for a failure to inspect or re-inspect a housing unit
even though the owner may not have been responsible for the inspéctor’s inability to enter the
housing unit. The way to remedy these legally defective sections is to provide clear notice to both
owners and tenants of rental housing units of a scheduled inspection and to clarify the responsibility
for establishing consent for the inspector to enter an occupied housing unit.

Staff surveyed a number of similar residential rental inspection programs around the state to
determine the clearest method for obtaining legal access and establishing responsibility for gaining
consent to enter an occupied housing unit for purpose of the inspection. All of the residential rental
inspéction programs surveyed require notice to both owners and tenants. Moreover, all of the
programs surveyed involve the owner by placing the primary responsibility on an owner for
contacting tenants of occupied housing units for the purpose of obtaining consent for the inspection.

It is crucial that owners be involved in the inspection process, due to the large inventory of rental
units in Hayward. It would be inefficient and ineffective to eliminate owners from the notice and
inspection process. Moreover, as owners are legally responsible for code compliance, it is
mandatory that the City include them in these proposed amendments.

The recommended changes to the existing Ordinance contain the following important features:

1. The proposed amendments would require the City to provide advance notice to both
owners and tenants of housing units. As a practical matter, the City will need to develop
a database of affected housing units which includes addresses of buildings and the unit
numbers within the buildings. Notices to tenants will have to be sent to ‘occupants’
because the City will not know the names of tenants.

2. The proposed amendments would require the owner to obtain the consent of tenants of
occupied housing units for purposes of the inspection. Consent could be obtained
through any legal means, including specific written or verbal consent by the tenant or
through notice from the owner to a tenant. In any case, if legal consent is not forthcoming
or entry is refused, the recommended changes require the City to obtain an inspection
warrant from an appropriate court.

3. The proposed amendments would require the owner to be present at the time of the
inspection. This requirement is important because owners are ultimately responsible for
code compliance.

4. Finally, the. recommended changes provide for notice of any re-inspections or follow-up
inspections to be sent to both owners and tenants.

Residential Rent Stabilization Fees ’ Jofd
November 17, 2000



- FISCAL IMPACT

Devélopment of a database of addresses and units will have a fiscal impact, as will the additional
noticing requirements. These costs can be offset by the fees allowed by the Ordinance.

- PUBLIC CONTACT

Notice of the public hearing was published in the Daily Review on November 7, 2009.
Additionally, the organization representing Owners was provided with a draft of the original
amending Ordinance on September 29, 2009. Further, attorneys for the Owners were advised of the
hearing on November 17, 2009. Staff also contacted Echo Housing in early September 2009

- regarding the public hearing. Echo Housing advises both owners and tenants of their respective
rights and responsibilities.

Preﬁared by:
Michael S. Lawson, City Attorney
David Rizk, Director of Development Services

Approved by:

. Jones, City Manager

Attachment — Attachment I-Draft Ordinance
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ORDINANCE NO.

ORDINANCE AMENDING SECTIONS OF ARTICLE 5 OF
CHAPTER 9 OF THE HAYWARD MUNICIPAL CODE
RELATING TO THE RESIDENTIAL RENTAL INSPECTION
ORDINANCE -

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of
Hayward does hereby ordain as follows:

Section 1. The last two sentences of the City of Hayward Municipal Code (hereinafter
the “Municipal Code™) Section 9-5.302, MANDATORY INSPECTION PROGRAM are hereby
amended to read as follows:

“Owners, managers and tenants shall allow for the inspection of these units. If an
Owner, manager or tenant refuses to permit an inspection, the Enforcement Official is authorized
to procure an inspection warrant,”

Section 2. Municipal Code Section 9-5.303(a), CAUSE FOR INSPECTIONS, is hereby
amended to read as follows: '

“Complaints from the tenant of a rental housing unit, motel unit or hotel unit that
a code violation may exist.”

Section 3. Municipal Code Section 9-5.306, ENTRY, is hereby amended to read in full
as follows:

“SEC. 9-5.306 NOTICE AND ENTRY. The City shall serve written notice of
the date and time of any.inspection, including initial inspections and any follow-up inspections,
to be conducted pursuant to this code, by mailing such notice at least fourteen (14) calendar days
prior to the date of the inspection. Notice shall be mailed to the owner or the owner’s
designated representative at their last known address. In the case of multiple owners of the same
property, notice to any one of the Owners is sufficient. The City shall also mail a copy of the
inspection notice to the rental housing units on the property.

It shall be the responsibility of the Owner or the Owner’s designated
representative to obtain the consent of the tenants to inspect the subject rental housing units or
otherwise obtain legal access to the units. If consent to enter on to any rental housing property
or any rental housing unit is refused or otherwise cannot be obtained, the Enforcement Official is
authorized to seek an inspection warrant from a court of competent jurisdiction.



The Owner or the Owner’s designated representative shall be present at the rental
housing property at the time of the inspection. The time of the inspection shall be at the time
indicated in the notice issued pursuant to this code, or the time that the inspection was properly
rescheduled in accordance with the provisions of this code. Violations of this paragraph may
result in a re-scheduling fee.

An inspection may be rescheduled once by the Owner or the Owner’s designated
representative by giving notice to the Enforcement Officer at least five (5) calendar days prior to
the scheduled inspection date. An inspection may only be rescheduled to a date within fourteen
(14) calendar days of the prev1ously scheduled mspectmn date. Violations of this paragraph may
result in a re-scheduling fee.”

: Section 4. Municipal Code Section 9-5.310, NOTICES, is hereby amended to read in
full as follows:

“The notice informing a property Owner of a mandatory inspection or any
follow-up inspection shall be by first class mail. All other niotices, including notices of
Administrative and Lien/Special Assessment Hearing, shall be provided in accordance with state
law. Delivery will be made to the Owner’s address as it appears on the last equalized
assessment roll or as known to the Enforcement Official. The failure of any person to receive
notice properly given shall not affect the validity of any proceedings hereunder.”

Section 5. All other provisions of Article S of Chapter 9 of the Municipal Code, relating
to Residential Rental Inspections, except for those provisions amended pursuant to this
ordinance, shall remain in full force and effect. ~

Section 6. Should any part of this ordinance be declared by a final decision by a court or
tribunal of competent jurisdiction to be unconstitutional, invalid, or beyond the authority of the
City, such decision shall not affect the validity of the remainder of this ordinance, which shall
~ continue in full force and effect, provided that the remainder of the ordinance, absent the
unexcised portion, can be reasonably interpreted to give effect to the intentions of the City
Council.

Section 7. In accordance with the provisions of Section 620 of the City Charter, this
ordinance shall become effective 30 days from and after the date of its adoption.

Page 2 of Ordinance No. 09-



IN COUNCIL INTRODUCED at a regular meeting of the City Council of the City

of Hayward, held the day of : , 2009, by Council Member

ADOPTED at a regular meeting of the City Council of the City of Hayward held

the___ day of , 2009, by the following votes of members of said
City Council. | | '
AYES: COUNCIL MEMBERS:

MAYOR:
NOES: COUNCIL MEMBERS:

ATTEST: COUNCIL MEMBERS:
ABSENT: COUNCIL MEMBERS:
APPROVED:
Mayor of the City of Hayward

DATE:

ATTEST:
City Clerk of the City of Hayward

APPROVED AS TO FORM:

City Attorney of the City of Hayward

Page 3 of Ordinance No. 09-



ORDINANCE NO._09-14

ORDINANCE AMENDING SECTIONS OF ARTICLE 5 OF
CHAPTER 9 OF THE HAYWARD MUNICIPAL CODE
RELATING TO THE RESIDENTIAL RENTAL INSPECTION
ORDINANCE

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of
Hayward does hereby ordain as follows:

Section 1. The last two sentences of the City of Hayward Municipal Code (hereinafter
the “Municipal Code™) Section 9-5.302, MANDATORY IN TION PROGRAM are hereby
amended to read as follows: '

“Owners, managers and tenants shall allow for the inspection of these units. Ifan
Owner manager or tenant refuses to permit an inspection, the Enforcement Official is authorized
to procure an inspection warrant.’

Section 2. Municipal Code Section 9-5.303(a), CAUSE FOR INSPECTIONS, is hereby
amended to read as follows:

“Complaints from the tenant of a rental housing unit, motel unit or hotel unit that
a code violation may exist.”

Section 3. Municipal Code Section 9-5.306, ENTRY, is hereby amended to read in full
as follows:

“SEC. 9-5.306 NOTICE AND ENTRY. The City shall serve written notice of the
date and time of any inspection, including initial inspections and any follow-up inspections, to be -
conducted pursuant to this code, by mailing such notice at least fourteen (14) calendar days prior
to the date of the inspection. Notice shall be mailed to the owner or the owner’s designated
representative at their last known address. In the case of multiple owners of the same property,
notice to any one of the Owners is sufficient. The City shall also mail a copy of the inspection
notice to the rental housing units on the property.

It shall be the responsibility of the Owner or the Owner’s designated
representative to make a good faith effort to obtain the consent of the tenants to inspect the
subject rental housing units or otherwise obtain legal access to the units, If consent to enter on to
any rental housing property or any rental housing unit is refused or otherwise cannot be obtained,
the Enforcement Official is authorized to seek an inspection warrant from a court of competent
jurisdiction.
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The Owner or the Owner’s designated representative shall be present at the rental
housing property at the time of the inspection. The time of the inspection shall be at the time
indicated in the notice issued pursuant to this code, or the time that the inspection was properly
rescheduled in accordance with the provisions of this code. Violations of this paragraph may
result in a re-scheduling fee.

An inspection may be rescheduled once by the Owner or the Owner’s designated
representative by giving notice to the Enforcement Officer at least five (5) calendar days prior to
the scheduled inspection date. An inspection may only be rescheduled to a date within fourteen
(14) calendar days of the prevmusly scheduled inspection date. Violations of this paragraph may -
result in a re-scheduling fee.”.

Section 4. Municipal Code Section 9~5 310, NOTICES, is hereby amended to read in full
as follows:

“The notice informing a property Owner of a mandatory inspection or any follow-
up inspection shall be by first class mail. All other notices, including notices of Administrative
and Lien/Special Assessment Hearing, shall be provided in accordance with state law. Delivery
will be made to the Owner’s address as it appears on the last equalized assessment roll or as
known to the Enforcement Official. The failure of any person to receive notice properly given
shall not affect the validity of any proceedings hereunder.”

Section 5. All other provisions of Article 5 of Chapter 9 of the Municipal Code, relating
to Residential Rental Inspections, except for those provisions amended pursuant to this
ordinance, shall remain in full force and effect.

Section 6. Should any part of this ordinance be declared by a final decision by a court or
tribunal of competent jurisdiction to be unconstitutional, invalid, or beyond the authority of the
City, such decision shall not affect the validity of the remainder of this ordinance, which shall
continue in full force and effect, provided that the remainder of the ordinance, absent the
unexcised portion, can be reasonably interpreted to give effect to the intentions of the City
Council.

Section 7. In accordance with the provisions of Section 620 of the City Charter, this
ordinance shall become effective 30 days from and after the date of its adoption.

IN COUNCIL INTRODUCED at a regular meeting of the City Council of the

City of Hayward, held the _17th day of _November_ , 2009, by Mayor _Sweeney
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ADOPTED at a regular meeting of the City Council of the City of Hayward held
the_l1st _ day of _December , 2009, by the following votes of members of said City Council.
AYES: COUNCIL MEMBERS: Zermefio, Quirk, Halliday, May, Dowling, Henson

MAYOR: Sweeney
NOES: COUNCIL MEMBERS: None

'ABSTAIN: COUNCIL MEMBERS: None

ABSENT:  COUNCIL MEMBERS: None

Wl

Mayor of the City

APPROVED: ,
of Haywarﬁ/g

DATE:  JDewember 7,2409 |

| 0
atTEST: (YA dd \ o |
City Clerk of the City of Hayward

APPROVED AS TO FORM:

WWM S- W—

City Attorney of the City of Hayward

- I hereby certify that this is a correct copy ofa

4;\0? HA?‘% A document on file in this office
Sgfe~o " MIRIAM LENS
‘ City Clerk, City of Hayward, California
. - N /
City Clerk

Date:  December 7, 2005
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overnight delivery carrier and addressed to the person(s) at the address(es) above. 1
placed the envelope or package for collection and overnight delivery at an office or a
regularly utilized drop box of the overnight delivery carrier.

[X] (STATE) Under the laws of the State of California.

[] (FEDERAL) I declare that I am employed in the office of a member of the bars of this
Court at whose direction the service was made.

I declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct.

Executed on December 8, 2009, at Hayward, California.

Araceli Alejandre



